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MEMORANDUM DECISION

Petitioner Charles Redman, by counsel Ben J. Crawley-Woods, appeals the Circuit Court
of Berkeley County’s August 11, 2014, order denying his amended petition for writ of habeas
corpus. Respondent David Ballard, Warden, by counsel Cheryl K. Saville, filed a response.
Petitioner filed a reply. On appeal, petitioner alleges that the circuit court erred in denying him
habeas relief because the trial court erred in denying his motion to suppress certain evidence,
committed additional errors in his underlying trial that rendered his recidivist conviction
unconstitutional, and in finding that it was bound to sentence petitioner to life imprisonment
pursuant to West Virginia Code § 61-11-18.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In February of 2009, petitioner was indicted on one felony count of malicious assault
after he stabbed James Jordan, the father of his then-girlfriend’s children. Prior to trial, petitioner
moved to suppress evidence obtained from bags located at his girlfriend’s apartment. The circuit
court held a suppression hearing in June of 2009 and granted petitioner relief, in part, by
suppressing evidence from one bag but allowing into evidence two knives discovered in a bag
under the kitchen sink. Following trial, the jury found petitioner guilty of the lesser included
offense of unlawful wounding. Thereafter, the State timely filed a recidivist information that
alleged petitioner had twice previously been convicted of offenses for which a penalty of longer
than one year could be imposed. In September of 2009, the circuit court held petitioner's
recidivist trial. Ultimately, the jury found petitioner was the same individual who was previously
convicted of the other crimes. The circuit court then sentenced petitioner to life imprisonment,
with mercy. Petitioner appealed his conviction to this Court, and we refused the same by order
entered in November of 2010.

In January of 2012, petitioner filedpro se petition for writ of habeas corpus in the
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circuit court. The circuit court then appointed petitioner counsel. In January of 2014, petitioner’s
counsel filed an amended petition for writ of habeas corpus. Thereafter, the State filed a response
to which petitioner replied. Without holding an omnibus evidentiary hearing, the circuit court
entered an order denying the amended petition. It is from this order that petitioner appeals.

This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
guestions of law are subject tada novo review.” Syllabus point 1Mathena v.

Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, Sateexrel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

On appeal to this Court, petitioner reasserts his claims that the trial court committed
several errors, including an error in denying his motion to suppress, refusing to give a proposed
jury instruction on uncorroborated victim testimony, denying his motion for judgement of
acquittal, and in finding it was bound to sentence petitioner to life imprisonment pursuant to
West Virginia Code § 61-11-18. The Court, however, does not agree. Upon our review and
consideration of the circuit court’s order, the parties’ arguments, and the record submitted on
appeal, we find no error or abuse of discretion by the circuit court. Our review of the record
supports the circuit court’s decision to deny petitioner post-conviction habeas corpus relief based
on these alleged errors, which were also argued below. Indeed, the circuit court’s order includes
well-reasoned findings and conclusions as to the assignments of error raised on appeal. Given
our conclusion that the circuit court’s order and the record before us reflect no clear error or
abuse of discretion, we hereby adopt and incorporate the circuit court’s findings and conclusions
as they relate to petitioner's assignments of error raised herein and direct the Clerk to attach a
copy of the circuit court’'s August 11, 2014, “Final Order Denying Petition For Habeas Corpus”
to this memorandum decision.

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: August 31, 2015
CONCURRED IN BY:
Chief Justice Margaret L. Workman
Justice Robin Jean Davis
Justice Brent D. Benjamin

Justice Menis E. Ketchum
Justice Allen H. Loughry Il
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IN THE CIRCUIT COURT OF BERKELEY COUwsy, WrST YIRGINES

STATE ex rel. CHARLES REDMAN, , . %—z J .,
Petitioner, ) ot
V. CaseNo. 12-C2
DAVID BALLARD, Warden, [
Mt. Olive Correctional Center, 2o
Respondent. r; iy

FINAL ORDER DENYING PETITION FOR HABEAS CORPUS
On this 8% day of Aungust, 2014, this matter came before the Court pursuant 1o a
Petition for Wit of Habeas Corpus ad Subjiciendum filed by the Petitioner, Charles Redman, by
counsel Ben Crawley-Woods, Bsq., and a Return to and Motion fo Dismiss said Petition filed by
the Respondent Warden, by counsel, Cheryl K. Saville, Assistant Prosecuting Attorney. Upon

review of thg papers and proceedings herein, review of the underlying criminal case State v.

Charles Redman, Berkeley County Case Number 09-F-53, and review of pertinent legal

authorities, the Court hereby DENIES the Petition.

FINDINGS OF FACT

1. The Petitioner was indicted by a Berkeley County Grand Jury for one felony count of

Malicious Assault in February of 2009. Indictment, 2/19/09; State v. Charles Redman, Case
No.: 09-F-53. |

2. The facts underlying the Petitioner's charge were that he stabbed James Jordan, the
father of Petitioner's then girlfriend, Belinda Riley's, children.

3. Prior to trial, the Petitioner moved to suppress evidence obtained from a pair of bags
located at the apartment of Ms. Riley. Memorandum in Support of Defendant's Motion to
Suppress Fruils of Illegal Search and Seizure, 6/12/09. A suppression hearing was conducted

on June 15, 2009. Tr., 6/15/09. The trial court ultimately suppressed the evidence obtained




from the bag in the bedroom but allowed the admission of two knives that were discovered in
the bag under the kitchen sink. Id.
4. Also at the pretrial hearing on June 15, 2009, the trial court advised the Petitioner

of his right to testify or not testify pursuant to State v. Neuman, 179 W.Va. 580, 371 S.E.2d

77 (1988). Id. at 65.

5. A irial by jury began on June 16, 2009. Tr. 6/16/09.

6. James Jordan testified that on July 13, 2008, he was staying a Belinda Riley's
residence at 300A. Race Street in Martinsburg, Berkeley County, West Virginia. Tr. 6/16/09,
66. Mr. Jordan stated that the Pefitioner had one time stayed at the apartment; however, he
had moved out. Id. at 83. Mr. Jordan indicated that the Petitioner still visited the apartment,
however. Id. Mz. Jordan testified that he had been sleeping in his son's bedroom and woke
up during the night to use the restroom. Id. at 67. As Mr, Jordan was walking toward the
bathroom, he observed the Petitioner and Ms. Riley engaged in sexual conduct. Id. Mr.
Jordan then decided to leave. Id. at 68. Mr. Jordan testified that Ms. Riley exited the
residence behind him and stated that she wanted her things back. Id. Mr. Jordan threw a
stack of Ms. Riley's CDs, which were in his car, on the ground and then bent her food stamp
card and handed that to her. Id. at 69. During this time, Mr. Jordan also slammed his car door
shut, kicked his car many times, and, .in fact, was unable to close the door to his car because
he bent the hinges. Id. at 69-70, 98. Mr. Jordan then began walking away from the
apartment. Id. at 71. Mr. Jordan testified that he turned back around and was confronted by
the Petitioner, Id. The Petitioner stabbed Mr. Jordan and told Mr. Jordan that he had it
coming. Id. Mr, Jordan testified that after the stabbing, he kicked the Petitioner and the

Petitioner knocked Mr. Jordan to the ground. Id. at 71-72. Mr. Jordan then ran on foot to the




Maztinsbqrg City Police Station to seek help and report that the Petitioner had stabbed him.
Id. at 72-73. Mr. Jordan's wound was not life threatening but required tbirteeﬁ to sixteen
stitches. Id. at 80.

7. Ms. Riley tes'ﬁ‘ﬁed that Mr. Jordan was staying at her apartment on and off at the
time of the incident and that the Petitioner lived down the block a little ways but would visit
her at her apartment. Id. at 116. Ms. Riley stated that she and the Petitioner were talking
when Mr. Jordan. woke and got angry because Mr. Jordan believed that they were being
mtimate. Id. at 117. Ms. Riley testified that she and Mr. Jordan got into an argument and
went outside. Id. at 118. She stated that Mr. Jordan began throwing her CDs. Id. Ms. Riley
further testified that Mr. Jordan kicked his car, knocked his mirrors off, and swung the door
of the vehicle open so hard that it damaged the vehicle. Id. Ms. Riley stated that she

( : observed the Petitioner make contact vﬁth Mr. Jordan but belisved that the Petitioner had

just hit him, Id. at 119. Ms. Riley stated that Mr. Jordan then ran away and she heard him

say that he was bleeding. Id.

8. Patrolman Jones testified that he was on duty on July 13, 2008, and was at the
Martinsburg City Police Station when Mr. Jordan arrived there. Id. at 123-124. Patrolman
Jones testified that Mr. Jordan was bleeding, there wag blood running down one side of
his arm and a pool of blood formed on the floor. Id. at 124. He further stated that there
was a trail of blood that spanned approximately two blocks to the police station from the
original scene. Id. at 126. Patrolman Jones testified that Mr. Jordan stated that he was
stabbed by the Petitioner and that it happened on the 300 block of West Race Street. Id. at
124, After medics arrived at the station and began ireating Mx. Jordan, Patrolman J ones

and other officers responded to the 300 block of West Race Street. Id. at 125. Patrolman




Jones testified that when he arrived on scene, he observed both the Petitioner and Ms.
Riley standing outside. Id. He further testified that he spoke with Ms. Riley while
Patrolman Luciano and Corporal Phelps spoke to the Petitioner. Id. at 127-128. Ms. Riley
asked Patrolman Jones to move to a different location to speak with him becausé she was
afraid that the Petitioner would see her talking to the officer. Id. at 127. Ms. Riley then
took Patrolman Jones inside the residence and showed him where the Petitioner's
belongings were. Id. at 129. Ms. Riley told Patrolman Jones that the Petitioner did not live
there but thé‘c he visited and had a couple of bags there. Id. Patrolman Jones testified that
he found two knives in one of the Petitioner's bags. Id. There was no visible sign of blood
on either of the knives, and they were not sent to the lab. Id. at 132.

9. Patrolman Lucjano télstiﬁed that he was on duty on July 13, 2008, and
responded to the Martinsburg City Police Station for a reported stabbing. Id. at 133.
Pairolman Luciano went to the scene where the stabbing allegedly occurred along with
some other officers. Id. at 134. Patrolman Luciano testified that the Petitioner asked the
officers what they were looking for and what they needed. Id. at 135. They responded
that they were there for a disturbance and asked the Petitioner if he knew what was

going on. Id. The Petitioner told them that he had just gotten there and did not know. Id.

10.  Corporal Phelps testified that he wa.-; on duty om July 13, 2008, and
responded to the Martinsburg City Police Station for the report of a stab victim in the
lobby. 1d. at 136-137. When Corporal Phelps arrived at the Station, Mr. Jordan had
already been transported to the hospital. Id. at 137. Corporal Phelps testified that he tiwn
responded to the 300 block of West Race Street where the stabbing was alleged to have

taken place. Id. Corporal Phelps testified that he spoke to the Petitioner and asked him




~what was going om; the Petitioner said he had just gotten into the area and that hadn't done
anything wrong. Id. at 138. Corporal Pl_leips; further testified that the area showed signs of
a 'struggle; there were CDs strewn in the area and a moderate amount of bicod spatfer on
the ground in certain areas. Id. Corporal Phelps then recounted for the jury that he
retraced the blood trail which began in the 300 block of North Maple Avenue, went down
West Raece Street and led i]i}'!id the back parking lot of the police department, up the back
entrance, and into the police department. Id. at 138-139.

11. Officer Spiker testified that she was on duty on July 13, 2008, and responded to the
Martinsburg City Police Department where Mr. Jordan was weiting in the lobby. Id. at 1401.
Once Mr. Jordan was taken by the medics, Officer Spiker reported to the hospital in order to
speak forther with Mr. Jordan and to obtain a formal \;vritten statement and photographs. Id. at
141. Officer Spiker then testified to taking pictures of Mr. Jorda_ﬁ’s stab Wounds: 1@ at

141-142. , \
12. The State then rested. Id. at 143.

13. The Petitioner moved for a verdict of acquittal, which was denied. Id. at 144~
146.
14. The Petitioner was informed of his right to testify or not testify pursuant to

State v. Neuman, 179 W.Va. 5 80, 371 S.E.2d 77 (1988), and the Petitioner elected not to

testify. Id. at 146-148,

15. The Defense rested. Id. at 148, 153.
16. Next, the State objected to the Defense jury instruction No. 2, a care and
caution instruction regarding a viciim's uncorroborated testimony. 1d. at 148. The Couxt

found that there was corroborating evidence in Ms. Riley’s testimony that the Petitioner
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made contact with Mr. Jordan and that combined with a puncture wound was sufficient
corroborating evidence. Thus, the Court excised the corroboration portion of the

instruction. Id. at 150.

17. The Jury Chérge was finalized and the jury was instructed by the court. Id. at
148-172.

18. The State and the defense then both gave their closing arpuments and the case was
sent to the jury. Id. at 172-191.

19, The jury found the Petitioner guilty of the lesser included offense of
Unlawful Wounding. Id. at 195; Order of Conviction upon a Trial by Jury, 6/23/09.

20. Due to the Petitioner's prior criminal history, the State timely filed a recidivist

Information, alleging that the Petitioner was twice previously convicted of offenses for which

a penalty of longer than one year could be imposed. Information, 8/6/09.!
21. The patties met for a pretrial hearing on the sentencing recidivist irial on

September 28, 2009.

22. The defense first argued proportionality. The trial court found that the court has

no diserstion in sentencing under the recidivist statute because the statutory language clearly

mandates sentencing using the word "shall." The Petitioner’s first felony conviction was for
Unlawful Assault in 1987, His second conviction was Felony Possession of a Firearnm; and the
third was felony Unlawful Assault. The trial court found that the two Unlawful Assaults
convictions were crimes of violefice. The court denied the Petitioner's proportionality

argument. Tr. 9/28/09, 3-7.

( ! The State sought to prove that the Petifioner was the same individual previously convicted in 87-F-34 and 3:01-
‘ CR-14.




23. The Petitioner objected to the State's intention to move the admission of both the
conviction and sentencing orders in the 1987 case. The State argued that the second predicate
offense in a recidivist trial must occur after conviction and sentencing in the first predicate
offense. The trial court ruled the date of sentencing to be relevant and overruled the
Petitioner's objections. Id. at 16-18.

24, The Petitioner’s counss] also argued that the felon in possession of a firearm
offense was based on an offense that the Petitioner believes was invalid. Id. at 17

25. The Cowt found that this was a collateral attack on a prior conviction which is
prohibited in a recidivist trial. Furthermore, as of the time of the p%etrial, that convietion had
never been disturbed. Id. at 26-28. Thus, the Court found that ’ghere was no reason to continue
the reo,idiv'ist trial and denied jthe Petitioner's moﬁon to continue. Pre-irial Order, 10/6/09; Tr.

9/28/09, 29.

26. The trial for this recidivist Information began on September 29, 2009.

27. Thomas Gaither testified that he was formerly a Martinsburg City Police Officer.
Tr., 9/29/09, 71. Mx. Gaither signed a fingerprint card dated May 5, 1987, which contained the
Petitioner's name and the charge of Unlawful Wounding. Id. at 73-75.

28. Donald Hayes testified that he was a Martingburg City Police officer from
1973-2001. Mr. Hayes was involved in the arrest of the Petitioner in Magistrate Court.Case
No. 00-F-663.> Mr, Hayes described the sitnation leading to the Petitioner's arrest as
follows: he was sent to execute a search warrant at a residence; the Petitioner was standing
on the front porch and everyone on the porch was ordered to get down; Mr. Hayes was still

in the cruiser at ﬂns point, he was riding shotgun and was facing the porch; Mr. Hayes saw

2 50-F-663 was later removed to Circnit Court under 01-F-24, which was later dismissed in state court and
ultimately was brought in Federal Court.




the Petitioner jump off the porch, run through the yard, and try to get away. Mr. Hayes
advised Sergeant MeMillian, who was driving the cruiser, to proceed down the street to stop
the Petitioner; they pulled the cruiser up such that the Petitioner was running right toward
Mr. Hayes and Mr. Hayes saw the Petitioner take a gun from his waistband and with his
right hand throw it in the bushes; the Petitioner then got to the fence (Mr. Hayes was on the
other side) and they struggled; Mr., Hayes was able to slow the Petitioner enough for other
officers who were chasing him through the yard to take him to the ground and place him
under arrest. Mr. Hayes clearly saw the person that was arrested that day. Mr. Hayes
identified the person in open court as Charles Redman, the Petitioner. Mr. Hayes previously
testified for the United States in federal court as to this incident. Id. at 77-84. The State then

offered certified documents from the federal court case (conviction order and sentencing

(’ _ order). The Petitioner objected and stated that these records reference sentencing which is
not relevgn’c, all that is needed is the order of conviction. The trial court overruled the
objection. Id. at 80.

29. Detective Lieutenant Swartwood testified that he was also one of the officers
involved with the arrest of the Petitioner in Case no. 00-F-663. Detective Swartwood was the
officer that obtained the warrant, but was not present when the Petitioner was taken into
custody. However, Detective Swartwood did see the Petitioner as he pulled up to the property to
execute the search warrant and did see him after he was taken into custody. Detective
Swattwood identified the Petitioner in open court as the person he saw as he pulied up to the
residence and right after he was arrested. Id. at 86. Detective Swartwood was also able to
authgnﬁcate a mug shot photograph of the Petitioner showing the arrest date of November 16,

2000. Id. at 8§7-88. Detective Swartwood was asked by the defense whether he was familiar with




another individual by the name of Charles Freddy Redman. Detective Swartwood responded
that there is a striking difference between that Charles Redman and the Petitioner. Id. at 89.

30. Deputy U.S. Marshal Mike Ulrich was the next witness for the State. Id. at 91. M.
Ulrich was a U.S. Marshal back in 2001 and processed the Petitioner on the federal charge of
felon in possession of a firearm on July 3, 2001.' Id. at 93. Mr. Redman was already incarcerated
at the Fastern Regional Jail. A warrant was issued in June of 2001 by the ATF. The Pefitioner
was brought in and Mr. Ultich booked him in on July 3, 2001. Id. at 93. Mr. Ulich
authenticated a fingerprint card and identified the Petitioner in open court as the individual
whose fingerprints he took on July 3, 2001. ‘ |

31. Suellen Wyatt, deputy clerk for the circuit clerk’s office, was the next witness for the
State. Id. at 106. Ms. Wyatt testified that the clerk's office maintains records of convictions in
Berkeley County. Id. at 107. Ms. Wyatt introduced a fe;lony conviction order for unlawfiil
assault dated September 22, 1987. These documents were admitted over Petitioner’s obj ec‘tion.
Ms. Wyatt also presented documents in case No. 01-F-24. These documents deal with a firearm
charge against the Pefitioner that was disﬁjssed m state court and ullimately went to federal
court. Id. at 113-114. The dismissal was filed July 9, 2007. Id. at 115. Ms. Wyatt also presented
a copy of the conviction order for case 09-F-53, the most recent unlawful wounding case
conviction used in the recidivist post-conviction proceeding. These documents were admitted
into evidence without objection. Id. at 115-116.

32. Candy Murphy, deputy clerk for the court, was the next witness to testify for the
State. Id. at 123-124. Ms. Murphy presented a criminal complaint in magistrate court case

number 08-F-937, which became the cireuit court malicious wounding case of which the




Petitioner was convicted, 09-F-53. These‘ documents referenced Petitioner's date of birth and
social security number. Id.

33. The State moved admission of the docketing of the Petitioner's federal conviction,
in 3:01-CR-14, showing his atrest on Tuly 3, 2001. The Petitioner again objected, citing the
same arguments made at p]_:en*ial. The Court overruled the objection, finding that the docket
sheet would tie in to the issue of identity. Id. at 129-130.

34. The next witness for the state was Patrolman Luciano. Patrolman Luciano was on
duty on July 13, 2008, and was involved with the arrest of the Petitioner. Patrolman Luciano
identified the Petitioner as the person he arrested. Id. at 131-132. Luciano also testified to
proéessing the Petitioner on the arrest and obtaining his fingerprints. The fingerprint card was
signed by Petitioner. Id. at 132.

( 35. The next witness for the State was Steve King, supervisor of the latent print

section of the West Virginia State Police Forensic Laboratory. Id. at 136. Mr. King is. Mr.

King was qualified as an expert in fingerprint identification. Id. a;c 138. Mr. King examined
three sets of fingerprints from a Chatles Redman, the most recent .ﬁOH{ the Martinsburg Police
Department on July 13, 2008, the next from the arrest of Charles Redman by the U.S. Marshal
on July 3, 2001, and one from the arrest of Charles Redman for unlawfil wounding taken by
the Martinsburg City Police Department on May 3, 1987. Mr. King opined that the
fingerprints were all made by the same individual. Id. at 143-145.

36. The State then rested. Id. at 1438.

37. Petitioner's counsel then asked the frial court to consider a Rule 29 motion
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pursnant to the Rules of Crirﬁnal Procedure for‘a judgment of acquittal. Id. However, the court
ruled that the State provided ample evidence that the Petitioner is the same individu;l that was
previously convicted 'in §7-F-34 and 3:01-CR-14, and denied the motion.

38. The court conducted the Neuman dialog with the Petitioner, and the Petitioner
advised that he did not wish to testify. Id. at 150-151.

39. The Petitioner moved the court to give a collateral act cautionary instruction,
particularly concerning Mr. Ulrich's testimony regarding a prior weapons c(;nviction. ‘The court
denied the Petitioner's motioﬁ for such cautionary instruction reasoning that such evidence did
not constitute evidence of collateral acts but simply went to the element of identity which W&Q
required in the prosecution. Id. at 152-157.

40. The parfies made their closing arguments and then the jury deliberated, ultimately
finding the Petitioner to be the same person twice before convicted in case numbers 87-F-34
and 3:01-CR-14, Recidivist Conviction Order, 10/6/09 ; Tr. 9/29/09.

41. On October 26, 2009,' the matter came on for consideration of post-trial motions,
wherein the Petitioner renewed all issues brought up during trial, which were again denied. The
trial court then imposed the statutory life sentence, with parole eligibility in fifteen years.
Sentencing Order, 11/10/09.

£2. The Petitioner filed a tiniely Notice of Intent to Appeal bis conviction and sentence
to the West Virginia Supreme Court of Appeals. Notice of Intent to Appeal, 10/30/09.

43. The Petitioner perfected his appeal to the West Virginia Supreme Court. Petitioner
for Appeal of Charles E. Redman from the Judgment of the Circuit Court of Berkeley County,

WV, of the Order Entered November 10, 2009, 5/10/10.
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44, The State filed a timely tesponse to the Petition for Appeal. Order of Refusal

dated November 22, 2010, State v. Charles Redman, No. 101069, 12/1/10.
45, The West Virginié Supreme Court of Appeals refused the Petition for Appeal. Id.

46. The Petitioner filed a Petition for Wiit of Certiorari with the United States Supreme
Courtl. Letter from Clerk, 3/3/11.

47. The Petition for Writ of Certiorari was denied. Letter fron; Clerk, 3/28/11.

48. The Petitioner filed a pro se Petition for Writ of Habeas Corpus. Petition for Writ
of Habeas Corpus, 1/3/12.

49, The court appointed counsel to assist in the filing of an amended petition and Losh
list. Order Appointing Cqunsel, Directing Counsel for Petitioner to File an Amended Petition,
and Directing Petitioner to Conplete Losh List, 1/20/12.

50. The Petitioner, with counsel Mr. Crawley-Woods, filed the instant Amended
Petition for Writ of Habeas Corpus with Memorandum in support thereof and
accompanying Losh list. Pefition, 1/10/14; Checklist of Grounds for Post-Conviction
Habeas Corpus Relieﬁ 1/10/14.

51. The Respondent was ordered fo file a response to said Petition for the court's
consideration. Order for Respondent to Respond to Amended Petition, 1/14/14.

52.The Court entered a scheduling order allowing Petitioner to file a rebuttal

memorandum if desired. Trial Court Rule 22 Scheduling Order, 6/16/14.
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CONCLUSIONS OF LAW

1. A habeas corpus procedure is "civil in character and shall under no circumstances

be regarded as criminal proceedings or a criminal case." State ex rel. Harrison v. Coiner, 154

W.Va. 467, 176 8.6.2d 677 (1970); W. Va. Code § 53-4A-1(a).
2. A convicted criminal has the right to one ommibus post-conviction habeas
proceeding at which he may raise any collateral issues which have not previously been fully

and fairly litigated. Lo_sh v. McKenzie, 166 W.Va. 762, 277 S.E.2d 606, 609 (1981).

3. "A habeas corpus proceeding is not a substitute for a writ of error in that ordinary
trial error not involving constitutional violations will not be reviewed. Syl. Pt. 4, State ex rel.

McMannis v. Mohn, 163 W.Va. 129, 254 8E.2d 805 (1979), cert. den., 464 U.S. 831, 104

S.Ct. 110, 78 L.Ed.2d 112 (1983)." Syl. Pt. 9, State ex rel. Azeez v. Mangum. 195 W. Va.

163, 465 S.E.2d 163 (1995); Syl. Pt., State ex rel. Phillips v. Legursky, 187 W. Va. 607, 420

S.E.2d 743 (1992).
v 4. "There is a strong presumption in favor of the regularity of court proceedings and
the burden is on the person who alleges irregularity to show affirmatively that such irregularity

existed." Syl. Pt. 2, State ex rel. Scott v. Boles, 150 W. Va. 453, 147 S.E.2d 486 (1966); State

ex _rel. Massey v. Boles, 149 W. Va. 292, 140 S.E.2d 608 (1965); Syl. Pt. 1, State ex 1el.

Ashworth v. Boles, 148 W. Va. 13, 132 S.E.2d 634 (1963).

5. Due to this strong presumption of regularity, statutory law requires that a petition
for writ of habeas corpus ad subjiciendum shall "specifically set forth the contention or
contentions and grouads in fact or law in support thereof upon which the petition is based[.]"

W. Va. Code § 53-4A-2.
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6. The reviewing court shall refuse, by written order, to grant a writ of habeas
corpus if the petition, along with the record from the proceeding resulting in the conviction
and the record from any proceeding wherein the petitioner gought relief from the
conviction show that the petitioner is entifled to no relief or that the contentions have been

previously adjudicated or waived. W. Va. Code § 53-4A-3 (a), -7(a); State ex rel. Markley

v. Coleman, 215 W.Va. 729, 601 S.E.2d 49, 54 (2004); Perdue v. Coiner, 156 W.Va. 467,

469-470, 194-8.E.2d 657, 659 (1979).

7. In order to prevail on an issue previously adjudicated during the criminal
proceeding, the petitioner raust prove that the trial court's ruling is "clearly wrong", W. Va.
Code § 53-4A-1(b).

8. Grounds not raised by a petitioner in his petition are waived. Losh v. McKenzie,

166 W. Va. 762, 277 SE.2d 606, 612 (1981); see also: State ex rel. Farmer v. Trent, 206 W.

Va. 231, 523 SE24 547(1999), at 550, 1. 9.
9. Any ground that a habeas petitioner could have raised on direct appeal, but did not,

is presumed waived, Syl. Pts. 1 & 2, Ford v. Coiner, 156 W. Va. 362, 196 S.E.2d 91 (1972).

10. The reviewing court has a mandatory statutory duty to enter an order denying the
relief requested in a habeas petition if the record demonstrates that a habeas pelitioner is

entitled to no relief.

If the petition, affidavits, exhibits, records and other
documentary evidence attached thereto, or the return or other
pleadings, or the record in the proceedings which resulted in the
conviction and sentence, or the record or records in a proceeding
or proceedings of a prior petition or petitions filed under the
provisions of this article, or the record or records in any other
proceeding or proceedings instituted by the petitioner to secure
relief from his conviction or sentence, show to the satisfaction
of the court that the petitioner is entitled to no relief, or that the
contention or contentions and grounds (in fact or law) advanced

14




have been previously and finally adjudicated or waived, the
court shall enter an order denying the relief sought.

W. Va. Code § 53-4A-7(a); W. Va. Code § 53-4A-3(a); Perdue v. Coiner, 156 W.Va. 467, 469-

470, 194 S.E.2d 657, 659 (1979). Furthermore, W. Va. Code § 53-4A-1, et seq., "contemplates
the exercise of discretion by the court", authorizing even the denial of a writ without hearing or

the appointment of counsel. Perduc v. Coiner, supra.

11. When denying or granting relief in a habeas corpus proceeding, the court must
make specific findings of fact and conclusions of law relating to each contention raised by the

petitioner. State ex rel. Watson v, Hill, 200 W. Va. 201, 488 S.E.2d 476 (1997).

1. The trial court properly imposed a life sentence pursuant to W.Va. Code §61-11-
18 under the facts of this case.

12. W.Va. Code §61-11-18 goverus, in part, recidivist proceedings and states:

When it is determined, as provided in section nineteen of this
article, that such person shall have been twice before convicted
in the United States of a crime punishable by confinement in a
penitentiary, the person shall be sentenced to be confined in the
state correctional facility for Jife.

W.Va. Code § 61-11-18(c)(Emphasis added).
13. The plain language of the statnte indicates that the court's imposition of a life
sentence following a jury's determination that the Petiﬁoner was twice previously convicted of

qualifying predicate offenses is mandatory.
14. The West Virginia Supreme Court has found that

"Where an accused is convicted of an offense punishable by
confinement in the penitentiary and, after conviction but before
sentencing, an information is filed against him setting forth one or
more previous felony convictions, if the jury find or, after being
duly cautioned, the accused acknowledges in open court that he is
the same person named in the conviction or convictions set forth
in the information, the court is without authority to impose any
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sentence other than as prescribed in Code, 61-11-48, as amended.”
Syllabus Point 3, State ex rel. Cobb v. Boles, 149 W.Va. 365, 141
S.E.2d 59 (1965).

Syl Pt. 3, State ex rel. Daye v. MeBride, 222 'W. Va. 17, 658 S.E.2d 547 (2007), certiorari

denied 129 5.Ct. 131, 555 U.S. 858.

15.  Petitioner was convicted of the felony offense of unlawful wounding on or about
June 16, 2009. Tr. 6/16/09, 195; Order of Conviction Upon a Trial by Jury, 6/23/09. In advance
of the sentencing hearing, the State filed a recidivist Information, alleging that the Petitioner
was twice previousijr convicted of offel}ses for which a penalty of longer than one year
could be imposed. Information, 8/6/09. A jury found that the Petitioner had been so
previously convicted on or about September 29, 2009. Tr., 9/29/09, 200; Recidivist
Conviction Ordér, 10/06/09. Therefore, the trial court correctly sentenced the Petitioner to

mandatory life imprisonment pursuant to W.Va. Code §61-11-18. State ex rel. Daye_v.

McBride, supra.

16. Albeit, the West Virgtnia Supreme Cotut has articulated a standaid of review for
enhanced sentences imposed pursuant to W.Va. Code §61-11-18 thét includes a proportionality

analysis:

The appropriateness of a life recidivist sentence under our
constitutional proportionality provision found in Article I,
Section 5 [of the West Virginia Constitution], will be analyzed
as follows: We give initial emphasis to the nature of the final
offense which triggers the recidivist life sentence, although
consideration is also given to other underlying convictions. The
primary analysis of these offenses is to determine if they
involve actual or threatened violence to the person since crimes
of this nature have traditionally carried the more serious penalties
and thersfore justify application of the recidivist statate. Syl.PL. 7,
State v, Beck, 167 W.Va. 830, 286 S.E.2d 234 (1981)." Syllabus
Point 2, State v. Housden, 184 W.Va. 171, 399 S.E.2d 882
(1990).

16




Syl. Pt. 4, State v. W}{ne, 194 W.Va. 315, 460 S.E.2d 450 (1995).

17. The Petitioner's conviction was for the felony offense of Unlawful Assault. A
jury determined that the Petitioner had previously been convicted and sentenced for the
felony offenses of Unlawful Assanlt and being a Felon in Possession of a Fircarm. These
convictions are crimes of violence or, in the case of the firearms charge, anticipated violence.

18. The "triggering” conviction for imposition of a life sentence upon the Petitioner
is his Iastﬁconviction, a crime of violence involving a stabbing with a knife, the Petitioner's
second unlawful wounding conviction. Erphasis is given to thé nature of the final offense

which triggers the recidivist life sentence. State v. Davis, 189 W. Va. 59, 427 S.E.2d 754

(1993).
19. [S]ole emphasis cannot he placed on the character of the final felony, but it is

entitled to closer scrutiny that the other convictions since it provides the ultimate nexus to

' the sentence." State v. Deal, 178 W. Va. 142, 147, 358 S.E.2d 226, 231 (1987), quoting

Wanstreet v. Bordenkircher, 166 W. Va. 523, 534, 276 S.E.2d 205, 212 (1981).

20. Under the United States Constitution, the Petitioner's prior convictions do not
even have to amount to a crime of violence in order for the habitual offender statute to

apply. In Ewing v. California, 538 U.S. 11, 124 S. Ct. 1179 (2003), the United States

Supreme Court found that the Eighth Amendment does not require strict proportionality
between érime and sentence but merely forbids only extreme sentences that are grossly
disproportionate to the crime. In Bwing, the Court specifically found that sentencing the
defendant to a term of twenty-five -years to life for the theft of three golf clubs, pursuant
to California's three strikes law, was not grossly disﬁroportionate and thus did not violate

the Eight Amendment's prohibition against cruel and wousual punishment. Id. The Court
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found that the sentence was justified by the state's public safety interest in incapacitating
and deterring recidivist felons. Id.”

21. The Petitioner did not steal golf clubs. The Petitioner has exhibited a consistent
pattern of violence. The Petitioner's convictions for felony crimes of violence, and his
propensity for violence, clearly establish the proportionality of the life sentence imposed
upon him pursuant to W. Va. Code 61-11-18. State v. Wyne, supra.

22. The Petitioner is entitled to no relief on his claim that the trial court erred in
finding that it was bound by W.Va. Code §61-11-18 under the facts aﬁd circumstances
of this case; furthermore, in reviewing the mandatory imposition of the life sentence,

there is no disproportionality based upon the Petitioner's criminal history.

2. Petitioner’s convictions for wnlawful assault and federal conviction for felon in
possession of a firearm are valid and safficient convictions to support a recidivist
action and life sentence wader West Virginia law.

1
»

i Prior Appeal.

23. Petitioner ‘mcorporates by reference arguments and errors alleged in his previous
Petition for Appeal, attached as éx}libit G in the instant Petition for Writ of Iabeas Corpus,
pages 19-40. Upon. full review thereof, the record pertaining thereto, and all applicable law, the

Court finds that the Pefitioner is not entitled to relief on any of these grounds.

? Similarly, the primary public policy interests underlying the West Virginia recidivist statute is to deter felony
offenders, meaning persons who have been convicted and sentenced previously on penitentiery sentences, who have
not conformed their conduct to the bounds of the law and who have persisted in eriminality from committing
subsequent felony offenses and o protect society from habitual criminals. See Mogre v. Coiner, 303 F.Supp. 185
(1969); State ex rel. Appleby v. Recht, 213 W.Va. 503, 583 $.E.2d 800, {2002), cert. denied 539 U.S. 948, 123 S.Ct.
2618, 156 L.Ed.2d 638; State ex rel. Chadwell v. Duneil, 196 W.Va. 643, 474 S.E.2d 573 (1996); State v. Jones
187 W.Va. 600, 420 3.E.2d 736 (1992); State v. McMannis, 161 W.Va. 437, 242 S.E.2d 571 (1978).
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A. The trial court properly denied, comsistent with Georgia v.
Randolph, 547 U.S. 103 (2006), the Petitioner's motion to suppress
the seizure of his backpack from the Kkitchen sink cabinet at the
residence of Belinda Riley.

24. Petitioner alleges that the triggering conviction for the 2009 unlawful assault
was constitutionally flawed because the trial court denied his motion to suppress evidence
found within the Riley home. However, the Petitioner fails to show that the trial court
improperly denied the Petitioner's Motion to Suppress the search and seizure of
Petitioner's backpack. There was no evidence presented to the trial court that the Petitioner
was a co-tenant or resident of Ms. Riley's apartment. The victim, Mz. J\ ordan, was staying
at the apartment at the time. The Petitioner would simply "come over" to visit Ms. Riley.

25.The United States Supreme Court addressed consent to search a residence

where there.are more than one resident, holding that either resident may consent, but that

the police may not search in the face of an objection by the other resident then present.

Georgia v. Randolph, 547 U.S. 103, 126 S. Ct. 1515 (2006). Nor may the police remove

the potentially objecting other resident specifically to avoid a possible objection. Id.
26.Randolph does not apply to the case sub judice. First, there was no evidence
presen;ted that the Petitioner was a tenant. Patrolman Jones, the only witness to testify at
the pretrial, testified that he was told by Ms. Riley that she was the primery resident
there with her child and that Mr. Jordan (the victim) was staying there. 6/15/09 Tr., 18.
Regarding the Petitioner, Patrolman Jones testified that Ms. Riley told him that he
comes from time to time, he stays a day or two and then leaves. Id. at 18, 22. The trial
court correctly concluded, after hearing the sole witness testify at the pretrial, that the

Petitioner was no more than a casual visitor. [d. at 47.
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27. At trial, Mr. Jordan testified that the Petitioner had moved out of Ms. Riley's
apartment prior to Mr. Jordan moving in. 6/16/09 Tx., 83-84, The Petitioner would come
over to visit, but his stuff was moved out before Mr. Jordan moved in. Id. at 84. Even
Ms. Riley herself testified that the Peﬁfioner was living down the block, but would come
by to visit. Id. at 116. Based on the facts presented at trial, the Petitioner was nothing
more than a casual visitor at Ms'. Riley's home. Thus, he was not a "tenant,” as is

required under Randolph, and his consent to search the aﬁartment was not required. Ms.

Riley's consent alone was sufficient. Nor is there any legitimate evider‘ice or argument
that Petitioner had a reasonable expectation of privacy under a kitchen sink in another’s
home. |

28.Secondly, this case can be distinguished from Randolph because even if the
Petitioner was 2 tenant, he did not refuse to permit entry. In Randolph, the defendant
refused consent to search and the police searched the premises based on a co-tenant's
consent. Here, the actual resident, Ms. Riley, indicated to officers that she was fearful of
the Petitioner and asked to speak with them outside his presence. She then gave consent
and demonstrated where the bag with the knives was located hidden under her kitchen
smk Petitioner never refused to pérmit entry to the premises. There was no evidence
presented at trial or pretrial to suggest that he would have objected to permitting entry to
the premises. Nor was there evidence presented that the police officers purposefully
removed the Petitioner from the premises for the purpose of avoiding a potential refusal
to consent to a search. There is simply no evidence that the police took the Petitioner

away from the premises in order to avoid his objection to a search. 6/15/09 Tr., 49.
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29.Iﬁ short, the trial court acted within its lawful anthority under Randolph in
denying the Petitioner's Motion to Suppress. The Petitioner was ﬁot a tenant or resident at
~ Ms. Riley's apartment and therefore had no right to deny consent to search the apartment.
Furthermore, there is no evidence in the Record to suggest that the Petitioner would have
objected to a search of the apartment and there is also no evidence on the Record that the
Petitioner was purposefully taken away from the scene by the police because they did not -
want to ask his comsent fo search. Therefore, the trial court properly denied the
Petitioner's Motion to Suppress. Where there is mo error, the court in a habeas corpus -
review cannot find that the conviction was constitutionally flawed. Accordingly this

ground does not support the instant petition.

B. The trial court properly refused to give Petifioner's proposed jury
instruction no. 2, which would have instrueted the jury to give care
and caution to the uncorrobgrated testimony of the victim,

30. Petitioner argues that the victim’s testimony was uncorroborated and thus he was
entitled to an instruction that would have advised the jury to give care and caution to such

uncorroborated testimony. However, this reasoning is flawed.

A trial cowrt's instructions to the jury must be a correct
statement of the law and supported by the evidence. Jury
instructions are reviewed by determining whether the charge,
reviewed as a whole, sufficiently instructed the jury so they
understood the issues involved and were not mislead by the
law. A jury instruction cannot be dissected on appeal; instead,
the entire instrnction is looked at when determining ifs
“accuracy. A ftrial court, therefore, has broad discretion in
formulating its charge to the jury, so long as the charge
accurately reflects the law. Deference is given to a trial court's
discretion concerning the specific wording of the instruction,
and the precise extent and character of any specific instruction
will be reviewed only for an abuse of discretion.
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Syl Pt. 4, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).

31. The trdal court propetly refused the following Petitioner's proposed instroction
that the jury consider the victim's testimony with care and caution. |

32. Petitioner erroneously cites State v. Davis, 180 W. Va. 357, 376 S.E.2d

563 (1988). "Where the festimony of the victim of a sexual offense is corroborated to
some degree, it is not reversible error to refuse a cautionary instruction that iﬁforms the
jury that they should view such testimony with care and caution." Id. However, the case
sub judice is not a case of sexual violence, but a case of personal violence.
34.In the.case sub judice, the trial court specifically ruled that the requeste&
instruction was not appropriate since there was corroborating evidence from Ms. Riley
of the victim's testimony. 6/16/09 Tr., 149. This corroborating evidence came from Ms.
( Riley's tes’;imony wherein she stated that she saw contact from the Petitioner to M.
Jordan. Id. The trial court found that this testimony corroborated the fact that there wag
contact. There was further ‘correborating evidence that a trail of blood led from the site
of the offeﬁse to the Martinsburg City Police Department. Id.
35. Mort;over, the cautionary instruoction is generally directed to issues of

identification. Mr. Jordan well knew his agsailant, the Petitioner herein. The trial court

did not abuse its discretion in refusing the instruction. State v. Hinkle, supra; State v.

Davis, supra.
36. Further, looking at the trial court's instruction as a whole, it properly informs

the jury as to their duties, the elements of the offense charged and those of the agreed

upoﬁ lesser included offenses, and the standard of proof, beyond a reasonable doubt.
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Overall, it is a correct statement of law, supported by the evidence adduced at trial. State

v. Guthrie, supra.

37. Accordingly, where there is no error the Court cannot find a ground of
constitutional violation to sustain a petition for writ of habeas corpus. The Record is plain

that the Petitioner is entitled to no relief on this claim.

C. The trial court properly denied the Petitioner's motion for
judgment of acquittal at the close of the State's case-in-chief, finding
that there was sufficient evidence upon which the jury could base its
verdict of guilt.

38. Petitioner asserts that the evidence did not support a verdict of guilt and therefore
the court should have granted his Motion for Judgment of Acquittal or, in the alternative, that

the jury verdict was contrary to the evidence provided.

39. In a habeas corpus proceeding, the Petitioner bears the heavy burden of proving that
the underlying proceeding was flawed, Iising 1o the level of a constitutional violation. Here,

Petitioner cannot meet that burden.
40. W. Va. Code § 61-2-9(a) states:

If any person maliciously shoot, stab, cut or wound any person,
or by any means cause him bodily injury with intent to maim,
disfigure, disable or kill, he shall, except where it is
otherwise provided, be guilty of a felony and, upon
conviction, shall be punished by confinement in the
penitentiary not less than two nor more than ten years. If
such act be done unlawfully, but not maliciously, with the
intent aforesaid, the offender shall be guilty of a felony and,
upon conviction, shall, in the discretion of the court, either
be confined in the penitentiary not less than one nor more
than five years, or be confined in jail not exceeding twelve
months and fined not exceeding five hundred dollars.
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' 41. The evidence presented to the jury clearly shows that the victim, Mr. Jordan,
ran info the police station bleeding profusely from a stab wound and exclaimed that he
had just been stabbed by the Petitioner. Ms. Riley testified that she saw the Petitioner
make contact with the- vietim shortly before the victim ldepaxted on foot for the police
station. A blood trail led all the way from Ms. Riley's residence to the police station. The |
Petitioner was reported to have said the victim got what he deserved after the victim
acted out upon discovering the Petitioner having sex with Ms. Riley.

42. Granting .aﬁ inferences and credibility assessments that the jury might have
drawn in favor of the prosecution, this evidence was sufﬁcient evidence to satisfy all
elements of the crime of unlawful wounding in violation of W.Va. Code § 61-2-9(a) from
which the jury could have found and did find guilt beyond a reasonable doubt. State v.
Guthrie, supra; State v. Miller, supra.

43. As such, Petitioner cannot show that his constitutional rights were violated
when the courf denied his motion for judgment of acquittal er when the jury found lnm

guilty in alignment with the evidence presented.

D. There is no cumulative error when the Petitioner proves no single
exrror.

44.  Where the record of a criminal trial shows that the cumulative
effect of numerous errors committed during the trial prevented
the defendant from receiving a fair trial, his conviction should
be get aside, even though any one of such errors standing
alone would be harmless error.

Syl. Pt. 14, State v. George W.H., 190 W.Va. 558, 439 S.E.2d 423 (1993); Syl. Pt. 5, State

v. Smith, 156 W.Va. 385, 193 S.E2d 550 (1972).

45. However, if this Court finds no error in this case, the cumulative error doctrine

has no application. State v. Knuckles, 196 W.Va. 416, 426, 473 SE.2d 131, 141 (1996).
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Cumulative egror analysis should evaluate only the effect of matters determined to be eITqr,
not the cumulative effect of non-errors. Id.

46. As discussed herein, the trial court did not abuse its discretion and there was ho
error, either individually or cumulatively, that prevented the Petitioner from receiving a fair

trial. State v. Knuckles, supra.

E. The trial court properly denied the Petitionexr's motion to dismiss
the recidivist information ox proportionality grounds.
47. Petitioner’s prior appeal also alleged that the life sentence was inappropriate on the

grounds of proportionality. For those same reasons set forth in section oue (1.) above, the

Petitioner is not entitled to relief on this ground.

F. The trial cowxt properly allowed the State to intreduce
identification and timeframe evidence in the Petitioner's recidivist
trial

48. Petitioner alleges the frial court committed plain and prejudicial error by
allowing “irrelevant and prejudicial evidence” in his recidivist proceeding. However, a

review of the record reveals that the evidence presented was properly admitted.
49. The general standard for admissibility of evidence is a discretionary standard:

‘Rulings on the admissibility of evidence are largely within a
trial court's sound discretion and should not be disturbed
unless there has been an abuse of discretion.' State v. Louk,
W. Va,, 301 S.E.2d 596, 599 (1983)." Syl. pt. 2, State v,
Peyatt, . Va. 315 8.E.2d 574 (1983).

Syl. Pt. 4, State v. Farmer, 185 W. Va. 232, 406 S.1.2d 458 (1991).

50. The general standard for admilting identification evidence is:

The touchstone for admitting any out-of-court identifications is
the reliability of the identification, considering the length of time
since the crime, the level of certainty given by the victim, the
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opportunity during the crime to observe the trait in question,
and the degree of attention to the trait during the crime.

Syl. Pt. §, State v. Woodall, 182 W.Va. 15, 385 S.E.2d 253 (1989).

51. The West Virginia Supreme Court has also established the following standards

of proof in a recidivist proceeding brought pursuant to W. Va. Code 61-11-18 and 19:

Where issue of identity is contested in recidivist proceeding,
state must bear burden of proving identity beyond a reasonable
doubt.

Wanstreet v. Bordenkircher, supra, 166 W.Va. 523, 276 S.8.2d 205 (1981); State v. Vance, 164

W. Va. 216, 262 8.5.2d 423 (1980).

Before trial court may impose mandatory life sefitence under
habitual ecriminal statute, state must prove beyond a
reasonable doubt that prior convictions, except the first
offense and conviction, were for offenses committed after
. ( each preceding conviction and sentence; this requires a
P showing that second conviction for a penitentiary offense
| was for an offense committed after first comviction and
sentence on a penitentiary offense and that principal
penitentiary offense was committed after second conviction

and sentence on a penitentiary offense.

State v. McMannis, 161 W.Va. 437, 242 S.E.2d 571 (1981).

52. As noted abo“fe, in a life sentence recidivist proceeding the State is required
to prove beyond a reasonable doubt three matters: 1) identity; 2) that there was both a
conviction and sentence imposed preceding the commission of the second offense; and
3) that there was both a conviction ard sentence imposed preceding the commission of
the instant offense.

53.In the case sub judice, the State presented evidence linking the Petitioner's
fingerprints to the 1987 felony Urflawﬁﬂ Assault arrest, the 2001 felony Felon in

( Possession of a Firearm arrest, and the triggering felony Unlawful Assault arrest. The
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State presented expert fingerprint evidence identifying all three fingerprint cards as
having been made by the same person. The State presented evidence from arresting
ofﬁcers identifying the Petitioner as the person that they arrested in the Felon in
Possession case and the instant Unlawful Assault case; some of this testimony

necessitated greater detail to ensure the reliability of the identification evidence under

Woodall, supra.

54.The State presented evidence to demonstrate that the Petitioner was both

convicted and sentenced prior to each of the next ensuing offenses pursusnt to MceMannis

SUpra.

55. The Petitioner fails to demonstrate that the trial court abused its discretion

in admitting the evidence presented by the State. State v. Farmer, supra. Accordingly,

the instant Petition cannot be sustained on this ground.

G.  The ftrial court properly vefused to give a cautionary
W.V.REA404(b) collateral act instruction in the Petitioner's
recidivist irial when no Rule 404(b) evidence was presented.

56. In subsection G of the Petitioner’s prior appeal, reasserted by reference in
the instant case, Petitioner alleges that the frial court committed plain and prejudicial
error by not issuing a .cautionary collateral act instruction to the jury during the

recidivist hearing, citing State v, McGinnis, 193 W. Va. 147, 455 S.E.2d 516 (1994).

57. The Petitioner plainly misconsirues the application of W.V.R.E. 404(b)

and the holding of State v, MoGinais.

58. In his recidivist trial, the Petitioner was already convicted, by a separate jury,
of the instant felony Unlawful Assault. The Petitioner was also previously convicted, the

State alleged, of two prior qualifying offenses. The jury for the recidivist trial was not
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considering the Petitioner's guilt for any offense. Thejr limited role was simply to
determine whether the Petitioner was the same person who had previously been convicted
of two qualifying offenses.

59. The State was not presenting evidence of the Petitioner's other bad acts under
W.V.R.E. 404(b) to demonstrate permissible inferences that wounld go to the Petitionet's
guilt -on an offense for which he is presumed innocent. Rather, the State only presented
evidence to the jury in the recidivist trial to meet its .burden of proving beyond a
reasonable doubt that the Petitioner, fo whom no presumption of innocence then applied,
was the person that was already convicted of other offenses.

60. As such, no McGinnis cautionary instruction. was requited, and the Petifioner
thus fails to demonstrate that the frial court abused its discretion refusing a cautionary

instruction. State v. McGinnis, supra.

H.  The trial court properly denied the Petitioner's collateral attack on
his prior Federal conviction for Felon in Possession of a Firearm.

61. Petitioner alleges in his prior petition for appeal, incorporated by reference, that his
second felony offense was a void conviction because he was denied effective assistance of
counsel therein.

62. In Housden v, Leverette, 161 W. Va. 324, 241 S.E.2d 810 (1978), the Supreme Cout

of Appeals of West Virginia, quoting Syl. pt. 25, State v. Thomas, 157 W.Va. 640, 203 S.E.2d

445 (1974), held that a “trial court lacks jurisdiction to enter a valid judgment of conviction
against an accused who was denied effective assistance of counsel and a judgment so entered is
void.” Accordingly, the Court found that because the judgment was void, it could not serve as a

foundation case for the habitnal offender statute. Id.
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63. However, Housden fell into a narrow set of significant facts that placed petitioner
within a procedural rule that entitled the petitioner to a benefit of a presumption. of ineffective
assistance of counsel.

[Oln April 23, 1962, [the petitioner] was transported from the
‘West Virginia Penitentiary at Moundsville to Jefferson County to
stand trial on that charge, and on the same day he was provided
with appointed counsel to represent him; on the following day,
April 24, 1962, petitioner plead guilty to the original charge of
malicious wounding, was senfenced according to law, and was
transported and arrived back at the penitentiary at Moundsville on
that same day.

Hougden v. Leverette, 161 W, Va. at 326,

64. The Court then adopted a
well-established rule in the Fourth Circnit that an interval of one
day or less between the appointment of counsel and trial or the
entry of a guilty plea raises a rebuttable presumption that the
( defendant was denied effective assistance of counsel and shifts the
burden. of persuasion to the state.

65. In Hougden, there was a presumption of ineffective assistance of counsel due to the

| extremely truncated case timeline. In the instant case there is no such set of facts.

66. Petitioner is not entitled to such a presuméﬁon and in order to demonstrate that the
underlying conviction was void would necessarily need to carry the heavy burden of showiné
ineffective assistance of counsel before this, Cou1;t could consider a collateral attack on a
recidivist foundatioﬁ case.

" 67. When reviewing the merits of a petitioner’s contention, the Court recognizes that
“there is a strong presumption in favor of the regularity of court proceedings and the burden is

on the person who alleges irregularity to show affirmatively that such irregularity existed.” Syl

( Pt. 2, State ex rel. Scott v. Boles, 150 W. Va. 453 (1966). Furthermore, specificity is required in
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habeas pleadings, thus a mere recitation of a ground for relief without detailed factual support
will not justify the issuance of a writ or the holding of a hearing. W. Va. Code § 53-4A-2; Losh

v. McKenzie, 166 W. Va. 762, 771 (1981). “When a circuit court, in its discretion, chooses to

dismiss a habeas corpus allegation because the ‘peﬁﬁon does not provide adequate facts to allow

the cirenit court to make a “fair adjudication of the matter,” the dismissal is without prejudice.”

Matkley v. Coleman, 215 W. Va. 729, 734 (2004), see R. Hab, Corp. 4{c). However, rather
than dismissing without prejudice the court may “summarily deny unsupported claims that are

randomly selected from the list of grounds,” laid out in Losh v. McKenzie. Losh v. McKenzie,

166 W. Va. 762, 771 (1981); Markley v. Coleman, 215 W. Va. 729, 733 (2004).

68. This Court reviews claims of ineffective assistance of counsel under the following
two-part test: whether

(1) Counsel's performance was deficient under an objective
standard of reasonableness; and (2) there is a reasonable
probability that, but for counsel's vaprofessional exrors, the result
of the proceedings would have been different.

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed2d 74 (1984); State v. Miller
459 5.B.2d 114 (W.Va. 1995). Then, to determine whether performance was deficient,

courts must apply an objective standard and determine whether, in
light of all the circumstances, the identified acts or omissions were
outside the broad range of professionally competent assistance
while at the same time refraining from engaging in hindsight or
second-guessing of trial counsel's strategic decisions.

State v. Miller, 459 S.E2d 114 (W.Va. 1995). Accordingly, petitioner has the burden of
showing that no other reasonable attorney would have acted as his counsel did under the same

circumstances. Id.
69. Here, Petitioner alleges that his second felony offense of being a prohibited person in

possession of a firearm, in violation of Federal law, was void as his then attorney fafled to pursue
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the defense of restoration of the Petitioner’s oivil rights as evidenced by a document received by
the Petitioner from the West Virginia Department of Corrections. Notably, Petitioner admits that
an argument for mistake of law, :_simila.r to the allegedly neglected %rgument, was vmsuccessful in
the federal proceeding.

70. Petitioner fails to. show that his counsel’s performance was deficient. Petitioner
complains that counsel failed to argue that his rights were restoted by a Department of
Corrections print out. However, the juéy and the Court were clearly not convinced by
Petitioner’s very similar, but shrewder defense that he could not be held accountable for the
infraction due to his mistake of law in misﬁlterpreﬁng the print out.

71. Further, defense counsel is entitled to make strategic decisions, including the tailoring
of a defense theory. To assert every possible defense very often breaks down the fabric of the
strongest theory, damages the defense’s credibility, and distracts the fact finder.

72. Giving trial counsel’s judgﬁent the allotted “heavy measure of deference,” this Court
cannot second. guess trial counsel’s strategic decision in hindsight. Further, Petitioner has failed
to show how the outcome of this case would have been different, bui-for the actions of frial
counsei.

73. Because Petitioner has failed to show how his {rial counsel was ineffective, he is
barred from asserting that his underlying federal conviction was void and thus cannot collaterally
attack a foundation case in his recidivist hearing.

74. The State and irial court complied fully with the Petitioner's procedural rights
guaranteed under West Virginia law as outlined in W.Va. Code §61-11-18 and 19 and applicable

case law in the recidivist action.
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i, The Petitioner is not entitled to relief on any of his allegations of

ineffective asgistance of counsel.

75. Beyond the claim of ineffective assistance of counsel regarding Petitioner’s

counsel in the federal possession of a firearm foundation case, Petitioner alleges that

counsel for his 2009 unlawful assault case was also ineffective.

76.  The West Virginia Supreme Coust of Appeals reiterated the standards necessary

to prove insffective assistance of counsel:

1. “In West Virginia Courts, olaims of ineffective assistance of
counsel are to be governed by the two-pronged test established
in Striclkland v. Waghington, 466 U.S. 668, 104 S.Ct. 2052, 80
L.E.2d 674 (1984): (1) Counsel's performance was deficient
under an objective standard of reasonableness; and (2) there is
a reasonable probability that, but for counsel's unprofessional
ertors, the result of the proceedings would have

been different.” Syl. Pt. 5, State v. Miller, 194 W.Va. 3, 459 S.E.2d
114 (1995). '

2. “In reviewing counsel's performance, courts must apply an
objective standard and determine whether, in light of all the
circamstances, the identified acts or omissions were outside
the broad range of professionally competent assistance while at
the same time refraining from engaging in hindsight or second-
guessing of trial counsel's strategic decisions. Thus, a
reviewing court asks whether a reasonable lawyer would have
acted, under the circumstances, as defense counsel acted in the
case at issue.” Syl. P{. 6, State v. Miller, 194 W.Va. 3, 459
S.E.2d 114 (1995).

3. "Where a counsel's performance, attacked as ineffective, -

arises from occurrences involving strategy, tactics and
argnable courses of action, his conduct will be deemed
effectively assistive of his client's interests, unless no
reasonably qualified defense attorney would have so acted in
the defense of an accused.” Syl. Pt. 21, State v. Thomas, 157
W.Va. 640, 203 S.E.2d 445 (1974).

4. “One who charges ou appeal that his trial counsel was
ineffective and that such resulted in his conviction, one must
prove the allegation by a preponderance of the evidence.” Syl.
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Pt. 22, State v. Thomas, 157 W.Va. 640, 203 S.E.2d 445
(1974). ‘

Syl Pt. 1-4, State ex rel Kitchen v. Painter, 226 W.Va. 278, 700 S.E.2d 489 (2010).

71. The Petitioner fails to meet either prong of the two-prong standard necessary to

prove ineffective assistance claims pursuant to Strickland v. Washington, supra., State v. Miller

supra., State ex rel. Kitchen v. Painter, supra.

A.  The Petitioner's decision to remain silent.

78. The Petitioner's first allegation of ineffective assistance of counsel is that his
defense counsel improperly pressured him into not testifying at the trial. However, the record is
abundantly clear that it was the Petitioner's decision not to testify.

79. At the pretrial hearing on June 15, 2009, the trial court advised the Petitioner of his

right to testify or not testify pursuant to State v. Neuman, 179 W.Va. 580, 371 S.E.2d 77 (1988).

COURT: I also need to let you know that you can—you can
testify on your own behalf or you cannot testify. That's your
choice to make. Discuss it with Mr. Manford but it's your
decision to make whichever way you want to go. No one can
keep you from testifying if you so desire to testify. If you do
testify, you're subject to cross examination and I will instruct
the jury that you're a competent witness and they need to
consider your testimony just like any other witness'
testimony in deciding guilt or innocence. If you don't festify,
then I will instruct the jury that they are to disregard from
their consideration the fact that you did not testify. That
shouldn't enter their deliberation whatsoever. You need to lot
me know through Mr. Manford before the close of your case
that you do want to testify or I'm going to assume that you've
waived your right to testify. Do you understand that?

PETITIONER: Yes, sir, Your Honor.

Tr. 6/15/09, 65.
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80. Additionally, the trial court again addressed with the Petitioner his rights

pursuant to State v, Neurnan, 179 W. Va. 580, 371 S.E.2d 77 (1988), following the State's case

in chief. The court even allowed the Petitioner additional time to consult with counsel prior

to indicating his decision to the court.

COURT: Mr. Redman, yesterday we spoke about your right to
testify and your right not to testify, and again, you know—do
you want me to go over that again with you or are you pretty
confident you understand everything?

PETITIONER: Very confident [ understand, Your Honor.

COURT: Now, again, Mr. Manford have you all—I'm sure
you and Mr. Redman have discussed whether or not he's
going to testify.

COUNSEL: Yes, Your Honor. Yesterday we tried to preparte
him for testimony given we didn't know what was going to

( ' happen as far as how the evidence was going to come out.
He's ready to go if he chooses to testify. I have explained to
him all his rights under Neuman and I'm kind of waiting to -
find out what he wants to do.

It's your day in court. The Judge wants to know, do you
want to testify or not based upon everything we've talked
about. It's your decision.

COURT: Are you going to call any witnesses?

COUNSEL: No, Your Honor.

COURT: Now is the time to let me know. Have a seat.
You and Mr. Manford discuss it.

COURT: All right, Mr. Manford?

COUNSEL: Yes, sir. I thank you Judge for that bit of time.
We tried to analyze whether or not he needs to testify at this
point in time strategically and after explaining, I think, all of
the consequences and all of the possibilities as best I could
( with my experience I think Mz. Redman would Iike to stand
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and—remain silent and not take the stand but I would ask
you to inguire of him.

COURT: Is that correct, Mr. Redman?

PETITIONER: Yes, Your Honor.

Tr. 6/16/09, 146-147.

81. The record makes it abundantly clear that it was the Petitioner's decision not 1o
testify. The court properly informed the Petitioner that no matter his counsel's advice and -
opinion, it was ultimately the Petitioner's decision. Likewise, Petitioner's counsel fully
examined the issue with the Petitioner and even had the court directly inquire of the
Petitioner as fo his final decision, and the Petitioner indicated that it was his decision not

to testify. Counsel's performance in this regard was not deficient. Strickland A

Washington, supra., State v. Miller, supra., State ex rel. Kitchen v. Painte:r. SUpFa.
B; The Petitioner's claims regarding the witness Belinda Riley
82.The Petitioner further alleges that lllis counsel was ineffective by failing to
meet with Ms. Riley before trial énd biz not cross examining Ms. Riley at trial. However, .
* the record is clear that defense 'GOHEZ.SGI consulted with the Petitioner following the State's
direct examination of Ms. Riley. Tr. 6/16/09, 122. After speaking with the Petitioner,
defense counsel indicated that he had no questions for Ms. Riley. Id.
83. The ‘Petitioner alleges, for the first time, in his habeas that Ms. Riley was
“the actual perpetrator of the crime against Mr. Jordan. However, Mr. Jordan clearly
testified that the Petitioner was the person who stabbed him.
84. Furthermore, the Petitioner has not provided any evidence to suppott this

allegation. On direct examination Ms. Riley testified that there was an altercation at her:

home involving the Petitionér and Mr. Jordan and that she observed contact between the
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two men but that she did not see the Petitioner stab Mr. Jordan. There had been testimony
in pretrial proceedings that following the incident Ms. Riley had asked officers to speak
with her elsewhere because of her fear of the Petitioner on that particular evening. The
State had not inquired about that fact on direct examination at trial. It is entirely
- conceivable that the Petitioner and his counsel believed Ms. Riley's testimony to be
minimally inculpatory and did not want to further question her based on concerns that she
may further discuss her feslings about and conflict with the Petitioner on that date. As

noted in Statev. Thomas, supra., where a counsel's performance, attacked as ineffective,

arises from occurrences involving strategy, tactics and arguable courses of action, his
conduct will be deemed effectively assistive of his client's interests, unless no reasonably
qualified defense attorney would have so acted in the defense of an accused. éonsidering
the factors presented, other reasonable lawyers in defense counsel's position would have

done the same thing. In this regard, the Petitioner has failed to demonstrate that his

counsel's performance was deficient. Strickland v. Washington, supra., State v. Miller, supra.,

State ex rel. Kitchen v. Painter, SUpFa.

85. The Petitioner also fails to show a reasonable probability that, but for an
error of counsel, the result of the proceedings would have been different since there is no
reason to believe that had defense counsel questioned Ms. Riley she would have admitted

o being the pelpetrafor or would have said apything exculpatory regarding the

Petitioner. Id. As such, the Petitioner is not entitled to relief on this claim.

C. The Petitionex's claims regarding jury instructions for lesser
included offenses

86. The Petitioner next states that his representation did not qualify as effective

assistance of counsel because his attorney failed to object to the offering of lesser
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included offense instructions. The Court first notes that the Petitioner could have alleged
error in the trial court’s giving of lesser included offense instructions in his direct appeal
to the West Virginia Supreme Court but he did not. Nor did the Petitioner allege that he
reccived ineffective assistance of counsel from appellate counsel. Any ground that a
habeas -petitioner could have raised on direct appeal, but did not, is presumed waived.

Syl Pts. 1 & 2, Ford v, Coiner, supra.

87. However, even considering this allegation on its metits, the Petitioner is entitled
to no relief, The Petitioner now states that he "wanted to take an ‘all or nothing approa.ch'
on the malicious wounding charge and wanted his counsel to object to the inclusion of
lesser included offense instructions. However, it is plain from the record that both the
State and defense counsel requested lesser included offense instructions of both unlawful
assault and of battery. Tr. 6/15/09, 65; Tr. 6/16/09, 148 (indicating the State and defense
counsel "basically had the same instructions"), 150-151 (indication of defense instruction
‘on battery), 152 (State and defense elemental instructions were "virtually identical™). It is
also indicated on the record that defense counsel consulted with the Petitioner before
agreeing to the changes to the court's finalized instructions. Id. at 154. Tt was again noted
that there were no objections to the charge. Id. at 156-158. It is clear from the record that
the Petitioner did not object to the inclusion of lesser included instructions.

88. However, even if the Petitioner actually did wish to take such an "all of
nothing approach,” no error resulted from his counsel's lack of objection. First, a request
for lesser included offenses is one involving strategy, tactics and arguable courses of
action that ordinarily should not be second guecssed on review unless no reasonable

attorney would have acted similarly. It is difficult if not impossible to argne that no

1
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reasonable attorney would have requested lesser included offense instructions based upon
the facts and circumstances of this case. Lesser included offense instructions "can also be
beneficial to the defendant because it affords the jury a less drastic alternative than the

choice between conviction of the offense charged and acquittal.” State v. Wallace, 175 W.

Va. 663, 667, fn. 6, 337 5.E.2d 321, 325 fu. 6 (1985), quoting Beck v. Alabama, 447 U.S.

625, 633, 100 S.Ct. 2382, 23 87~8‘8,p65 L.Ed.2d 392, 400 (1980).

Troe, if the prosecution has not established beyond a
reasonable doubt every element of the offense charged, and
if no lesser offense instruction is offered, the jury must, as a
theoretical matter, return a verdict of acquittal. But a
defendant is entitled to a lesser offense instruction—in this
context or any other—precisely because he should not be
exposed to the substantial risk that the jury's practice will
diverge from theory. Where one of the elements of the
offense charged remains in doubt, but the defendant is
plainly guilty of some offense, the jury is likely to resolve its
doubts in favor of conviction.

State v. Wallace, 175 W. Va. 663, 667, fn. 6, 337 8.E.2d 321, 325 fn. 6 (1985), quoting

Keeble v. United States, 412 1U.S. 205, 212-13, 93 S.Ct. 1993, 1997-98, 36 L.Ed.2d 844,

850 (1973). Therefore, counsel's performance in this regard was not deficient. Strickland

v. Washington, supra., State v. Miller, supra., State ex rel. Kitchen v. Painter, supra.

89. Furthermore, the Petitioner also cannot demonstrate under this allegation that had
his attorney objected, the outcomne would have been different. This is because the State also

requested the lesser included offense instructions.

A defendant does not have the right to preclude the State from
seeking a lesser included offense instruction where it is
determined that the offense is legally lesser included and that
such an instruction is warranted by the evidence.

Syl. Pt. 4, State v. Wallage, 175 W. Va. 663, 337 S.E.2d 321 (1985).
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90. Under the facts and circumstances of this case as set forth above, defense counsel's
objection would not have prevented the trial court from festructing the jury on the lesser

included offenses as requestéd by the State. State v. Wallace, supra.; Strickland v. Washington,

supra., State v. Miller, supra., State ex rel. Kitchen v. Painter, supra. For all these reasons,

Petitioner is not entitled to relief on this ground.

D. The Petitioner's allegations with regard to unrelated bar.
complaints of trial counsel

91. The Petitioner includes a paragraph stating that his defense counsel has had
bar complaints filed against him and arguing that this fact supports his claims of
ineffective assistance of counsel. Peﬁﬁoner‘s habeas counsel properly noted that none of
the complaints resulted in a formal statement of charges or appeated to be connected to
matters brought forth herein.

92.. The Petitioner fails {0 state how an attorney receiving an unrelated bar
complaint lodged against him has any relevancy to the instant proceedings or to said
attorney's performance during the course of the underlying proceedings. As such, this
information is deemed by this Court to be irrelevant to the required inquiries regarding
the performance of counsel during these trial proceedings under the standards laid out in

State ex rel. Kitchen v. Painter, supra.

iii. The Petitioner is not entitled to velief through a collateral attack of a prior
Federal conviction.

93. In this section of the Petition for Writ of Habeas Corpus, Petitioner does not
allege his counsel was constitutionally ineffective, but rather that his federal conviction
should now be adjudged void because the Petitioner asserts that he violated the law due to

his mistake of law. However this ground does not fall within the narrow set of issues
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which can declare a prior conviction void for the purpose of disturbing a recidivism

conviction,

94, Housden v. Leverette, supra., offers only a narrow opportunity for declaring

judgments void. In Housden, the Petitioner came within a procedural rule which entitled

him to the benefit of the presumption of ineffective assistance of counsel because he was
appointed an atforney and entered a guilty plea within 24 hours. “[Blecause petitioner was
denied effective assistance of counsel when he entered his guilty plea” the trial court
lacked jurisdiction to enter valid judgment of conviction “and such judgﬁlent ag entered
was void and could not serve as foundation for application of habitual offender statute.”
Petitioner’s set of facts do not fall within any presumption of ineffective assistance of

counsel.

95. Further, an assorted mistake of law does not deny a court jurisdiction.
Petitioner argues that his mistake of law makes the Federal conviction void, comparing his

case to the facts within Lambert v, People of the .State of California, 355 U.8. 225, 78 S.

Ct. 240 (1957). In Lambert, the Supreme Court held that a Los Angeles felon registration
municipal ordinance, as applied in Lambert’s case, violated the Due Process requirements
of the 14™ amendment. The Court found the requirement unconstitutional because it made
a “wholly passive” act, that is the “mere failure to register,” a criminal act without
requiring a showing of actual knowledge or the probability of such knowledge. The Court
clarified that lawmakers have wide latitude to declare an offense even while excluding
“slements of knowledge and diligence from its definition” and that many such laws, like

licensing statutes for business regulations, are well within that scope because the act

regulates an action. Lambert v. California, 355 U.S. at 228.
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96. Lambert applies only to regulation of non-actions. Here, on the other hand,
Petitioner actively violated a law by engaging in a prohibited activity. Accordingly, this
law was not unconstitutional and the prosecution was not required to prove that the
Petitioner participated in a prohibited act without mistake of law. As such, Petitioner’s
federal conviction is not void, but rather valid and Sufﬁcient to support a recidivism

proceeding.

97. Nor was the State required to re-prove the underling charges of each

conviction beyond a reasonable doubt.

98. The case of State ex rel. Appleby v. Recht, 213 W. Va. 503, 583 S.E.2d 800

(2002) provides the needed guidance for this issue. In Appleby, the defendant sought a
writ of prohibition preventing the State from proceeding to try him as a recidivist offender
upon his conviction of driving under the influence, third offense and recidivist information
alleging a predicate felony conviction of unlawful assault and two predicate felony
convictions for DUI, third offense. Along with other allegations in support of his petition,
Appleby argued that the facts of the predicate felonies must be proven to the jury beyond a

reasonable doubt.

99. In congidering the extent to which the predicate felonies be examined in the context

of a recidivist proceeding, the West Virginia Supreme Court reasoned as follows:

The prior convictions have already been proven to a jury
beyond a reasonable doubt (or such requirements have been
waived by the defendant). See, Apprendi v. New Jersey, 530
U.S. 466, 496, 120 8.Ct. 2348, 2366, 147 L.Ed.2d 435, 458-
59 (2000)("(There is a vast difference between accepting the
validity of a prior judgmeni of conviction entered in a
proceeding in which the defendant had the right to a jury frial
and the right to require the prosecutor to prove guilt beyond a
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reasonable doubt, and allowing the judge to find the required
fact under a lesser standard of proof."). The United States
Supreme Court applied similar rationale in two cases post-
dating Apprendi, and concluded that, with the exception of
denial of counsel claims, petitioners seeking post-conviction
relief cannot challenge the validity of any predicate felonies.
See, e.g., Lackawanna County Dist. Attorney v. Coss, 532 U.S.
394, 403-04, 121 8.Ct. 1567, 1574, 149 L.Ed.2d 608, 618
(2001) (citations omitted) ("[Olnce a state conviction is no
longer open to direct or collateral attack in its own right
becanse the defendant failed to pursue those remedies while
they were available (or because the defendant did so
unsuccessfully), the conviction may be regarded as
conclusively valid. If that conviction is later used to enhance a
criminal sentence, the defendant generally may not challenge
the enhanced sentence through a petition vnder [28 U.S.C.] §
2254 on the ground that the prjor conviction was
uncopstitutionally obtained."); Daniels v. United States, 532
U.S. 374, 382, 121 S.Ct. 1578, 1587, 149 L.Ed.2d 590, 600
(2001) (similar-prior enhancement convictons may not be
contested under federal motion to vacate sentence, 28 U.S.C. §
2255).

The United States Supreme Court has said that states may not
impose greater protections as a matter of federal constitutional
law when the Supreme Court has specifically refrained from
imposing them, but may do so as a matter of stafe law. See
Arkansas v. Sullivan, 532 U.S. 769, 772, 121 5.Ct. 1876, 1878,
149 L.Ed.2d 994, 999 (2001) (per curium) (citing Oregon y.
Hass, 420 U.S. 714, 719, 95 S.Ct. 1215, 1219, 43 L.Ed.2d 570,
575-76 (1975)). The Supreme Couwrt has spoken as a matter of
federal constitutional law and concluded that there is no
requirement that the existence of predicate convictions be
submitted to a jury and proved beyond a reasonable doubt. We
cannot, as a matter of federal constifutional law, adopt such a
rule. '

We further recognize, bowever, that Mr. Appleby does have a
significant number of procedural rights as a matter of stafe law
in a recidivist proceeding. See Wanstreet v. Bordenkircher, 166
W.Va. 523, 527, 276 S.E.2d 205, 209 (1981) (noting the "strict
procedural standards" applicable to a recidivist proceeding). For
example, under state law, a recidivist defendant has the right to
require the State to prove to a jury beyond a reasonable doubt the
fact of prior conviction, as well as the identity of the defendant
as the person convicted of the predicate felonies and that the
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prior convictions ocourred one after the other. Id. at 526-27, 276
S.E.2d at 208. Thus, we deny the writ.

Appleby v. Recht, 213 W. Va. at 513-14,

100. The cases the petitioner cites to in his instant habeas as well as those cited in his

former appeal, State v. Barlow, 181 W. Va. 565, 383 8.E.2d 530 (1989); State v. Cain, 178

W. Va. 353, 359 S.E2d 581 (1987); and Housden v. Leverette, 161 W. Va. 324, 241
S.B.2d 810 (1978), examine the narrow issue of denial of counsel or a statute which seeks
to criminalize non-action. Petitioner fails to cite any authority which would accurately
apply to the facts at hand.

101, The Petitioner's complaints regarding his 2001 federal felony conviction do not
fall within these narrow exceptions as recognized by federal and state precedent.

102. The Petitioner instead seeks to assert a defense to the 2001 charge, which,
as the Petitioner admits in his brief, was unsuccessful in the federal proceeding. (See
Amended Petition for Writ of Habeas Corpus, 12, fa. 3.) The record reflects that
Petitioner was represented by counsel Barry Beck, Esq. throughout his federal
proceeding, that Mr. Beck filed a "Motion to Dismiss and for Leave to File Additional
Bvidence and Argument in Support of Motion to Dismiss," and that said motion was
denied by that court. Motion to Continue Trial, 9/28/09. The record further reflects that
the Petitioner received a penitentiary sentence of ninety-six (96) months with the United
States Bureau of Prisons regarding said conviction. Id. There is no evidence that the
Petitioner ever attempted an appeal or collateral attack of that conviction and sentence
while he was in federal custody or, even if aftempted, was sucoessful in such endeavors.
Therefore, the conviction should be regarded as conclusively valid and not subject to

challenge through this proceeding.
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103. The State and tfrial court complied fully with the Petitioner's procedural rights
guaranteed under West Virginia law as outlined in W.Va. Code §61-11-18 and 19 and
applicable case law in the recidivist action.

3. The Petitioner is not entitled to relief on any of the gronnds he expressly
waived.

104. The Petitioner expressly waived on his filed, signed and verified Losh list
the following grounds: 3-10, 12-13, 15-19, 24-32, 34-40, 43-44, 46-49, 52. Checklist of

Grounds for post-Conviction Habeas Corpus Relief, 1/10/141 Losh v. McKenzie, supra.

The record is plain that the Petitioner is not entitled to any relief on the above expressly

waived grounds. W. Va. Code § 53-4A-3(a), -7(a); Perdue v. Coiner, supra.

4. The Petitioner is not entitled to relief on any ground not waived but for which he
makes no allegation.

105. Grounds not raised by a petitioner in his petition are waived. Losh v.

McKenzie, 166 W.Va. 762, 277 S.E.2d 606, 612 (1981); see also: State ex rel. Farmer v,

Trent, 206 W. Va. 231, 523 S.E.2d 547 (1999), at 550, n. 9. Any ground that a habeas
petitioner could have raised on direct appeal, but did not, is presumed waived. Syl. Pis. 1

& 2, Ford v. Coiner, 156 W. Va. 362, 196 S.E.2d 91 (1972).

106. The Petitioner offered no factual basis or legal basis whatsoever for the
following grounds that were not waived on his Losh list:

1- Trial court lacked jurisdiction

2- Statute under which conviction obtained-is unconstitutional

11-  Denial of counsel (and insofar as this allegation relates to the Petitioner's
allegations of ineffective assistance of counsel, it is discussed above)

14~  Consecutive senfences for the same transaction (and insofar as this allegation
related to the Petitioner's allegations of disproportionate and excessive sentence, it
is discussed above)

20~  Information in presentence report erroneous

22-  Double jeopardy '
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23~ Irregularities in arrest

33-  Refusal of continuance

53-  Amount of time served on sentence, credit for time served
Checklist of Grounds for Post-Conviction Habeas Corpus Relief, 1/10/14. The record is plain
that the Petitioner is not entitled to any relief on this unwaived but unsupported ground, W.

Va. Code § 53-4A-3(=), -7(a); Pexrdue v. Coiner, supra.

CONCLUSION

For each of the reasons detailed above, the Petitioner fails to allege any set of facts in
this habeas corpus proceeding upon which relief may be granted.. No evidentiary hearing is
required for the Court to make its findings and conclusions because all of the matters alleged

can readily be determined by reference to the record in State v. Charles Redman: Case No.: 09-

F-53.
ACCORDINGLY, the Amended Petition for Wit of Habeas Corpus is DENIED.
The Clerk shall enter this Order as of the date first noted above and shall transmit
attes.ted copies to all counsel of record, The Clerk shall further remove this case from the active

docket of the Court and place it among matters ended.

ENTER this Zi day of AQ %1 2014,

MICHAFL D. LORENSEN, JUDGE
TWENTY-THIRD JUDICIAL CIRCUIT

A TRUE COPY
ATTEST '
Virginia M. Sine
_ Clerk Circuit Court .. -
BY: A it TN,

Deputy Clerk
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